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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR, 

SONITPUR 

G. R Case No: 1133/11 

U/s 447/294/506/34 IPC 

State 

Vs  

Sri Dal Bahadur Chetry 

S/o Late Yam Bahadur Chetry 

                                                               ………Accused No. 1 

Smti. Tanku Maya Chetry  

W/o Sri Dal Bahadur Chetry 

                                                               ………Accused No. 2 

Smti. Kunchan Borgohain 

W/o Sri Pankaj Borgohain 

                                                               ………Accused No. 3 

Smti. Puspa Chetry 

D/o Sri Dal Bahadur Chetry 

                                                               ………Accused No. 4 

All are R/O- New Labarghari, P.S- Rangapara 
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Present : Bijaya Khakhlary 

J.M.F.C. ,Tezpur, Sonitpur 

Advocates appeared 

For the State: Mr. J. Dey 

For the accused persons: Mr. A. Bhuyan 

Evidence recorded on : 06.07.2013, 19.01.2016, 15.06.2016, 20.07.2016,  

Argument Heard on : 16.12.2016 

 Judgment delivered on : 16.12.2016 

 

JUDGMENT 

1. The informant Smti. Hemkala Chetry had lodged an ejahar before 

the Chariduar P.S. on 02.06.2011 stating inter alia  that on 31.05.2011 at about 

6:30 a.m. accused Dal Bahadur Chetry, his wife Tanku Maya Chetry, grand 

daughter-in-law Smti. Kanchan Borgohain, daughter Pushpa Chetry and Iftikar 

Hussain illegally entered their land and started ploughing their land, when the 

informant who is the wife of the owner of the land protested to this, accused Dal 

Bahadur Chetry abused her in indecent words and threatened to cause her 

death. 

2. The ejahar was received and registered as Rangapara P.S. case 

No. 132/11 u/s 447/294/506/34 IPC. 

3. The I/O after due investigation of the case submitted charge 

sheet u/s 447/294/506/34 IPC against the accused persons . 

4. Copy of the relevant documents were furnished to the accused 

perosns.  
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5. On perusal of the case record sufficient material u/s 

447/294/506/34 IPC were found against the accused person and accordingly the 

particulars of offences under the above sections were read over and explained to 

the accused persons to which they pleaded not guilty and claimed to be tried.  

6. The prosecution has examined four witnesses . The statement of 

the accused persons u/s 313 Cr.P.C. is recorded. The defence side adduced no 

evidence and pleaded for total denial.   

POINTS FOR DETERMINATION: 

                 i). Whether the accused persons in furtherance of their common 

intention on 31.05.2011 at about 6:30 a.m., committed criminal trespass by 

entering into the land in possession of the informant’s husband  with intent to 

commit an offence and thereby committed offence u/s 447/34 IPC? 

                 ii). Whether the accused persons in furtherance of their common 

intention on 31.05.2011 at about 6:30 a.m., to the annoyance of others uttered 

obscene words in or near any public place and thereby committed offence u/s 

294/34 IPC? 

                 iii). Whether the accused persons in furtherance of their common 

intention on 31.05.2011 at about 6:30 a.m., threatened  the informant with dire 

consequences and thereby committed offence u/s 506/34 IPC? 

                   7. I have heard the oral arguments put forward by both the 

Counsels. I have also gone through the entire evidence available on record. My 

discussion and reasons for the decision are discussed below.                 

                  8.DISCUSSION, DECISION AND REASONS THEREOF: 

9. PW1, Smti. Hemkala Chetry who is the complainant deposed that 

on 31.05.2011 at about 6:30 a.m. the accused persons came to plough their 

land, when they tried to resist them the accused persons threatened them to 

stab them. Then she lodged an ejahar in the police, exhibit-1 is the ejahar lodged  
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by her and exhibit-1(1) is her signature. In cross examination she stated that her 

husband has filed a Civil suit regarding the disputed land which is still pending for 

disposal. She admitted that the accused persons have filed a cross case against 

them alleging that they have stolen 50 numbers of pillars from their land. She 

stated that since a long back there is dispute between the parties regarding the 

disputed land. 

10. PW2, Sri Surendra Prasad Upadhyaya deposed that on 

31.05.2011 at about 6:30 a.m. when he was returning after delivering milk in 

Nirmala Chetry’s house he saw quarreling Dal Bahadur Chetry's wife, Nirmala and 

Hemkala Chetry. He stated that there were to more persons with Dal Bahadur's 

wife. He stated that Hemkala and Nirmala were asking them not to plough their 

land. In cross examination he stated that he did not know who was the 

registered owner of the disputed land. He denied the suggestion that he stated 

before  police that on the day of incident when Dal Bahadur Chetry was 

ploughing his own land Nirmala Chetry and Hemkala Chetry resisted him. 

11. PW3, Smti. Nirmala Chetry deposed that on 31.05.2011 at about 

6.30 a.m. the accused persons namely Dal Bahadur Chetry,  Tanku Maya Chetry, 

Kanchan Borgohain, Pushpa Chetry, Iftikar Hussain came to plough the land 

belonging to Ganga Bahadur Chetry, Ganesh Chetry and Kanti Chetry, and when 

she and Hemkala Chetry resisted them the accused persons threatened to stab 

them and then they left the place. She stated that after that the accused persons 

filed a case of theft against them and then the complainant too filed the case 

against the accused persons. In cross-examination she stated that to get the 

possession of the disputed land her brother-in-law Ganga Bahadur Chetry has 

filed a Civil suit in Tezpur court which is still pending in the Munshif court. She 

admitted that the accused persons have filed the case against them alleging that 

they have stolen their C.I. sheets, pillars and some valuable trees. She stated 

that after the filling of that case they have filed the present case. She denied the 

suggestion that she did not state before police that Tanku Maya Chetry, Kanchan 

Borgohain, Puspa Chetry and Iftikar Hussain went to plough their land. She 

admitted that she is also an accused in the cross case. 
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12. The PW4, Sri Padmo Kanta Das, who is the investigating officer 

deposed that during investigation he visited the place of occurrence, recorded 

statement of witnesses, prepared sketch map of the place of occurrence. In cross 

examination he stated that he had not recorded statement of mandal, Kanangoi 

etc., for ascertaining the actual owner of the disputed land. He confirmed that 

PW2 stated before him that on the day of occurrence Dal Bahadur Chetry was 

ploughing his own land and then Nirmala Chetry and Hemkala Chetry resisted 

him. He also confirmed that PW3 did not state before him that Tanku Maya 

Chetry, Kanchan Borgohain, Puspa Chetry and Iftikar Hussain also went to 

plough the land. He denied the suggestion that as he has also investigated the 

cross case filed by the accused persons, he is not legally entitled to investigate 

the present case. 

                13. The learned defence counsel argued mainly on the points that 

statement made by the witnesses before the investigating officer(I.O.) 

substantially   differs with the statement made in court and that there is delay in 

lodging the FIR which gives rise considerable doubt regarding genuineness of the 

prosecution case.  In support of this the learned defence counsel relied upon the 

following judgments: 

                   i) Bimal Chandra Sarkar vs. State of Tripura, (2004) 4 GLR 

567 

                   ii) State of Andhra Pradesh vs. M. Madhusudan Rao, (2009) 

3 SCC (Cri) 1123            

                 14. In Bimal Chandra Sarkar vs. State of Tripura, (2004) 4 

GLR 567 the Hon’ble Gauhati High Court held “it is noticed from the cross-

examination of the witnesses that the attention of the respective witness was 

drawn to his or her previous statement recorded under section 161 Cr.P.C and 

the statement made in the examination-in-chief did not find place in the previous 

statement, therefore, evidence of the respective witnesses appearing in the 

examination-in-chief cannot hold good. From the evidence of PW11, PW13 and 

PW14 we do not find that such contradictions appearing in the face of record of 

respective witnesses had been confirmed by the prosecution or by the defence 

except one or two. Prosecution, therefore, cannot escape the vice of such 
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contradictions appearing in the face of the record. We have noticed that almost 

all the witnesses were confronted with their previous statement recorded by 

police. When a material fact is withheld by particular witness from the 

investigating officer, whose statement was reduced into writing under section 

161 of the Cr.P.C, if such statement finds place in his or her evidence, the natural 

presumption would be that either the witness deposed falsely of this fact or 

omitted to state of the fact to the I.O. If in a particular criminal case such 

situation prevails almost in respect of every witness, the court would refuse to 

act on such evidence adduced by the witness.”  

                 15.  In case of  State of Andhra Pradesh vs. M. Madhusudan 

Rao, (2009) 3 SCC (Cri) 1123 the Hon’ble Supreme Court held “time and 

again, the object and importance of prompt lodging of the first information report 

has been highlighted. Delay in lodging the first information report, more often 

than not, results in embellishment and exaggeration, which is a creature of an 

afterthought. A delayed report not only gets bereft of the advantage of 

spontaneity, the danger of the introduction of a coloured version, an exaggerated 

account of the incident or a concocted story as a result of deliberations and 

consultations, also creeps in, casting a serious doubt on its veracity. Therefore, it 

is essential that the delay in lodging the report should be satisfactorily 

explained.” 

              16. Let us first go through the provisions of Sections 447, 294 and 506 

IPC. 

Section 447. Punishment for criminal trespass.- Whoever 

commits criminal trespass shall be punished with imprisonment of 

either description for a term which may extend to three months, 

with fine or which may extend to five hundred rupees, or with 

both.  

Section 441. Criminal trespass.- Whoever enters into or upon 

property in the possession of another with intent to commit an 

offence or to intimidate, insult or annoy any person in possession 

of such property, 
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Or having lawfully entered into or upon such property, 

unlawfully remains there with intent thereby to intimidate, insult 

or annoy any such person, or with intent to commit an offence, 

            is said to commit “criminal trespass”. 

Section 294. Obscene acts and songs.- Whoever, to the 

annoyance of others— 

a) does any obscene act in any public place, or  

b) sings, recites or utters any obscene song, ballad or words, in or 

near any public place,  

shall be punished with imprisonment of either description for a 

term which may extend to three months, or with fine, or with 

both. 

The first part of section 506. Punishment for criminal 

intimidation.- Whoever commits, the offence of criminal 

intimidation shall be punished with imprisonment of either 

description for a term which may extend to two years, or with 

fine, or with both;  

Section 503.-Criminal intimidation-Whoever threatens 

another with any injury to his person, reputation or property, or to 

the person or reputation of any one in whom that person is 

interested, with intent to cause alarm to that person, or  to  omit 

to do any act which that person is legally entitled to do, as the 

means of avoiding the execution of such threat, commits criminal 

intimidation.  

                17. For the offence u/s 447 one of the necessary ingredient is 

entering into or upon property in the possession of another . In the present case 

prosecution failed to prove by adducing evidence that the land belonged to the  
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informant’s husband . Moreover PW1 and PW3 have admitted in their cross-

examination that PW1’s husband Ganga Bahadur Chetry has filed a Civil suit to 

get the possession of the disputed land which is still pending for disposal which 

clearly shows that they are not in  possession of the disputed land. Hence the 

ingredients of offence u/s 447 IPC are not established.  

 

                   18. To attract an offence under section 294(b) of IPC, the words 

uttered must be obscene and it must be to the annoyance of others and it must 

have been  uttered in or near any public place. In the present case neither in the 

ejahar nor in her evidence before court PW1 has mentioned specifically what 

were the obscene words uttered by the accused persons. Though it is mentioned 

in the ejahar that the accused persons abused the informant in indecent words 

but none of the witnesses including PW1 and PW2 deposed before the court that 

PW1 and PW2 were abused by the accused persons in indecent words.  

                  19. Again as regard the alleged offence u/s 506 IPC, PW1 and PW3 

deposed that the accused persons threatened them to stab, but PW2 who is an 

independent eye witness has not supported this fact. As per the evidence of PW2 

on the day of incident he saw quarreling Dal Bahadur Chetry's wife, Nirmala and 

Hemkala Chetry and that Hemkala and Nirmala were asking them not to plough 

their land. He has not deposed that Hemkala and Nirmala were threatened by 

the accused persons. Moreover though PW3 deposed before the court that the 

accused persons namely Dal Bahadur Chetry,  Tanku Maya Chetry, Kanchan 

Borgohain, Puspa Chetry, Iftikar Hussain came to plough their land but the I.O. 

has confirmed that this fact was not stated before him by the witness in her 

staement u/s 161 of Cr.P.C. The alleged incident took place on 31.05.2011 at 

about 6:30 a.m. but the ejahar was lodged on 02.06.2011 and the delay in 

lodging the ejahar has not been mentioned in exhibit-1, nor has been explained 

by the prosecution . Rather PW3 has stated in her cross-examination that after 

the filling of the cross case by the accused persons, they have filed the present 

case. All these raise doubt in the prosecution case.   
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                  20. Under the above facts and circumstances, I am of the opinion 

that the Prosecution has failed to establish the case u/s 447/294/506/34 IPC 

against the accused persons. Hence the accused persons are acquitted from the 

offences u/s 447/294/506/34 IPC and set at liberty. 

 

                 21. Bail bond and affidavit furnished by the bailer is extended for a 

period of six months from today. 

  

           Given under my hand and seal of this Court on    the 16th  

day of December , 2016 at Tezpur, Sonitpur.  

                  

   

 

 

        Bijaya Khakhlary  

       JMFC, Tezpur  
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APPENDIX 

 

Prosecution witnesses: 

PW1— Smti. Hemkala Chetry (informant) 

PW2— Sri Surendra Prasad Upadhyaya 

PW3— Smti. Nirmala Chetry 

PW4— Sri Padmo Kanta Das 

Exhibits for the prosecution: 

Ext 1…………ejahar 

Ext 2………….sketch map 

Ext 3………….charge sheet 

Defence witness : 

Nil 

Exhibits for defence: 

Nil 

                                                                 Bijaya Khakhlary 

                                                                 JMFC,Tezpur 


